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Human Rights in the Indian Perspective* 
Mahendra P. SINGHt 
I will give you a talisman. Whenever you are in doubt or when the self becomes 
too much with you, apply the following test : 
Recall the face of the poorest and the weakest man whom you have seen and ask 
yourself if the step you contemplate is going to be of any use to him. Will he gain 
anything by it? Will it restore him the control over his own life and destiny ? In 
other words, will it lead to Swaraj for the hungry and spiritually starving 
millions? 
Then you will find your doubts and yourself melting away. 
Preliminary remarks 
M. K. Gandhi 
(These words are known as'Gandhi's Talisman') 
17 
The title of the paper may give an impression of parochialism instead of 
universalism of human rights. Although the universality of the current model of 
human rights is a debated issue, I do not intend to enter into that debate.1l I 
assume an element of universality in the human rights at least in the formal sense 
of acceptance of the International Bill of Rights and other human rights 
documents by the global community.2) However, in the enforcement and 
application of these rights the subsidiary principle applies; with the exception of 
European Convention on Human Rights and a few other exceptions they are applied 
* The paper is based on a talk given at the Kansai University, Osaka, Japan during my visit in 
May-June 2002. 
t Professor of Law, University of Delhi, Delhi, India. Currently: Fellow, Institute for Advanced 
Study Berlin. I am grateful to Surya Deva for his going through the paper and making some 
corrections and additions. 
1) See, e.g., R. Panikkar, Is the notion of human rights a Western concept? 120 Diogenes 75 
(1982); A. Pollis & P. Schwab, Human rights: a Western construct with limited applicability, in 
A. Pollis & P. Schwab (eds.), Human rights: cultural and ideological perspectives 1 (New York, 1980); 
Onuma Yasuaki, Towards an intercivilizational approach to human rights, 7 Asian Yearbook of 
International Law 21 (1997); Abdullahi Ahmad An-Na'im, Human rights in Muslim world: socio-
political conditions and scriptural imperatives, 3 Harvard Human Rights Journal 13 (1990) ; A D 
Renteln, International human rights : universalism versus relativism (London, Sage Publications, 1990) ; 
Upendra Baxi, The future of human rights (New Delhi, OUP, 2002). 
2) By International Bil of Rights I mean the UDHR, ICCPR and ICESCR. 
18 
KANSAI UNIV, REV, L. & POL No. 25, MAR 2004 
and enforced by the nation states and not internationally. To that extent they 
demonstrate national characteristics and peculiarities. It is in this sense that I 
examine the Indian perspective of human rights. In my examination I will 
confine to the book law even though I am conscious that it does not always match 
with the law in practice or with the ground realities. I believe that like justice, 
human rights are an ideal for our society. The reality always lags behind the 
ideals. But it is always hoped and longed for that those who strive for an ideal 
will realize it at some point. Setting of goals is a precondition for achieving them. 
Human rights in Indian tradition 
While the modern concept of human rights owes its origin and growth to the 
West, the germs of human rights may be found in al societies of the world from 
most ancient times until now. In some form or the other human rights are innate 
to al people on earth from their very beginning. Tracing the evolution of the 
human rights from the earliest times, Paul Lauren finds their roots in al major 
religions of the world at least to the extent that that they seek in one way or 
another to speak of the issue of human responsibility to. others翌 Startingwith 
Hinduism, which is characterized more a way of life than a religion,4l he says : 
In Hinduism, the world's oldest religion, ... the ancient text of the Vedas, 
Agamas, and Upnishads, among others partly written over three thousand 
years ago, continually stress that divine truth is universal and that religious 
belief must be a way of life. These scriptures address the existence of good 
and evil, wisdom, the necessity for moral behaviour, and specially the 
importance of duty (dharma) and good conduct (sadachara) toward others 
suffering in need. They enjoin believers to fulfil faithfully their earthly 
responsibilities to al people beyond the self or family without distinction by 
practicing selfless concern for their pain, particularly charity and compassion 
for the hungry, the sick, the homeless, and the unfortunate, as discussed in 
the Manava Dharma Sutra (Treatise on Human Duties). All human life, 
despite the vast differences among individuals, is considered sacred, to be 
loved and respected without distinction as to family member or stranger, 
friend or enemy. For this reason, the foremost ethical principle of Hinduism-
that became so important to Mahatma Gandhi who in the twentieth century 
regarded himself as a deeply traditional and orthodox Hindu-is non-injury 
3) Paul G. Lauren, The evolution of international human rights, 5 (Philadelphia, 1999). 
4) See, S. Radhakrishnan, The Hindu view of life (London, 1927); Werner F. Menski, Comaparative 
law in a global context : the legal systems of Asia and Africa, 148 (London, 2000) ; also Manohar 
Joshi v. Nitin Bhau Rao Patil, (1996) 1 Supreme Court Cases 169. 
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to others. The edict is stated directly and universally :'Non-injury (ahimsa) is 
not causing pain to any living being at any time through the actions of one's 
mind, speech, or body.'5l 
Similarly, speaking about Buddhism, which originated in India but now more 
than India it pervades the whole of South and East Asia including Japan, he says: 
Buddhism, founded approximately 2,500 years ago in India by Siddhartha 
Gautama, also began by addressing the universal issues of human relation-
ships, profound respect for the life of each person, and compassion in the face 
of pain suffered by fellow human beings. He explicitly attacked the rigid 
caste system of his day, democratically opening his order to al, stressing the 
worth of each individual regardless of their social or political position, and 
urging his followers to renounce differences'of caste and rank and become the 
members of one and the same society'practicing universal brotherhood and 
equality. Scriptures like Triptika and Anguttara-Nikaya pay considerable 
attention to the enduring problem of human suffering (dukha), and stress that 
one's duty is to overcome selfish desires and private fulfillment by practicing 
charity and compassion (karuna) towards those in need. This ethic forms a 
part of Buddhism's Noble Eightfold Path that includes right thought, right 
speech, right action, and right effort toward'all beings'6l 
I have quoted at length on Hinduism and Buddhism because unlike Paul 
Lauren some Western human rightists argue that the concept of human rights is 
exclusively Western because it is rooted in its Christian or Judeo-Christian 
religion.7l I have examined some of these arguments elsewhere in some detail and 
found that either they do not take into account of the Indian religious tradition or 
are based on its inadequate appreciation.8) The current Indian tradition could be 
traced back authoritatively to well over four thousand years as the oldest surviving 
civilization perhaps sharing its antiquity only with China and none else. Although 
in the course of its long history the Indian tradition has been formed with the 
5) Lauren, above n. 3 at 5. 
6) Id., at 6. 
7) For example, Michael Perry says that the idea of human rights consists of two limbs : firstly, al 
human beings are eq叫 andend in themselves and secondly, the state should not do certain 
things and do certain other things to the individ叫 Hesays the first idea can be based 
exclusively on religion. Michael Perry, The idea of human rights (OUP, 1998); Mathew A. Ritter, 
Human rights: the universalist controversy, 30 California Western lnt'l Law Journal 71 (1999) and 
writings cited in Amartya Sen, Development as freedom 232-234, 245 (OUP, 1999). 
8) See, M. P. Singh, Tracing the human rights to ancient Indian tradition-its relevance to the 
understanding and application of the International Bill of Rights, 1 Indian Journal of Juridical Sciences 
137 (2003). 
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mixing of numerous peoples, races, cultures, languages and religions including 
Christianity and Islam, it has acquired and maintained certain characteristics of 
its own. Its most striking characteristic is its freedom from any dogma; freedom 
to every individual to decide what one considers best for oneself; freedom to say 
whatever one considers good for the rest of the society and even the freedom to 
recognize or deny the existence of God or any supernatural power. Even in its 
belief in God it "believes in the evolution of our knowledge of God."9) It "does not 
distinguish ideas of God as true and false, adopting one particular idea as the 
standard for the whole human race."10l It is an evolutionary tradition building 
itself constantly al the time. It believes in "the same universal reason which 
permeates the universe" whose "touch makes the whole world kin."11) Human 
rights are natural to such a tradition, though they may have not originated in the 
circumstances that led to the modern idea of human rights in the West at the end 
of the eighteenth century. If it were not so India could not, as is noted below, 
demand recognition of human rights from its colonial rulers before the independ-
ence and comprehensively incorporate them in its Constitution and other laws on 
attaining freedom. India has also actively participated in the international 
movement for human rights and has endorsed not only the International Bill of 
Rights but also almost al other human rights conventions. 
Before moving to the next part of our discussion, it may however be noted 
that our current idea of human rights is the product of evolutionary process in 
human experience and need not be supported or denied on grounds of its existence 
or non-existence in any religious tradition. It is a demand of our times for a 
better world for al of us四 Buteven if we accept the dominant thinking that 
human rights are rooted in religion, India and for that matter any society may 
find some base for them in its religious and cultural traditions from the earliest 
times to the present. Paul Lauren has expressed similar views about al major 
religions of the world as about Hinduism and Buddhism.13) Other studies have 
also been carried out to support that idea.14) 
9) Radhakrishnan, above n. 4 at 24. 
10) Ibid. 
11) Priyanath Sen, The general principles of Hindu jurisprudence 3 78 (Tagore Law Lectures, Calcutta, 
1918). 
12) Rolf Kuennemann, Food and freedom, 27 (1999); also Sen, above n. 7 at 23lff. and Amartya Sen, 
Human rights and Asian values (sixteenth Morgenthau Memorial Lecture on Ethics and Foreign 
Policy, 1997). 
13) Lauren, above n. 3 at 6-9. 
14) See, e.g., A. Swidler, Human rights in religious traditions (Pilgrim Press, New York, 1982); Leory S. 
Rouner (ed.), Human rights and the world's religions (Notre Dame, 1988). 
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Duties and individual in Indian society 
The argument of Western origin of the human rights is also sometimes taken 
to deny their adoption and observance in some societies on the plea that they 
arose in specific historical and cultural background of the West that is not shared 
by other societies. In the context of India and other Asian societies it is also 
claimed that they are duty rather than rights based societies having their distinct 
value system, the so-called Asian values. The Bangkok Declaration of 1993 is one 
of the prominent and most often cited assertions of such claim. Some people seem 
to be making similar claims in India too. True that the human rights, or for that 
matter any rights, have a social and cultural base. It is also true that the modern 
conception of human rights is attributable to the West. Again, it is also true that 
some of the conditions conducive to the application of the human rights present in 
the West are absent in many other societies. For example, the West has attained 
a standard of social and economic well being in which the social and economic 
rights do not play as important a role as the political and civil rights while in 
many other societies of Asia, Africa or Latin America the social and economic 
conditions are so miserable that their amelioration becomes a precondition for the 
realization of civil and political rights. These facts and factors cannot and should 
not be ignored in any meaningful dialogue of human rights. They are necessary 
for a common denominator in the discourse on human rights. But they should 
also not be used for stalling any dialogue. It seems nobody is clearly for stalling 
the dialogue. Everyone seems to be trying towards finding a common ground. 
Let us examine some of these factors in the Indian context. 
The most important issue that is raised about India along with the rest of the 
other Asian societies is its tradition of duties and not of rights. In this regard Paul 
Lauren, while tracing the evolution to al major religious traditions, comes to the 
conclusion that al of them emphasize on duties rather than rights四 But"by 
developing concepts of duties, these religious traditions provided a inherent 
beginning for discussion about rights."16) Quoting Gandhi that "The true source of 
rights is duty" he concludes : "ideas about hurrian duties led quite naturally to 
ideas about human rights."17l It is quite apparent from the fact that even after the 
French Declaration of the Rights of Man and Citizens and the incorporation of 
Bill of Rights in the Constitution of the United States, the concept of rights was 
15) Lauren, above n. 3 at 9. For similar conclusion also see Bhikhu Parekh, the modern conception 
of right and its Marxist critique, in U. Baxi (ed.), The right to be human 1, 4 (Lancer, New Delhi, 
1987). 
16) Lauren, above n. 3 at 9. 
17) Ibid. Also see Gandhi's letter cited below n. 20. 
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not only a matter of ridicule but was also not juristically analyzed until the first 
quarter of the twentieth century.18) The juristic analysis finally established exact 
correspondence between the rights and the duties. A's right against B means B's 
duty towards A. Stated in the reverse order B's duty towards A means A's right 
against B. Therefore, apparently it should not make much difference whether a 
society emphasizes on rights or duties so long as effective means for the observance 
of rights or duties exist. 
In his remarkable work on Gandhi, Dieter Conrad explains that Gandhi used 
the concept of duty for the realization of the rights of the masses not only in India 
but also all over the world by impressing upon them their duty to get them 
liberated from the colonial rule, which was inherently a negation of human 
rights.19) Thus the performance of duties by the colonial rulers to withdraw 
their rule and of the colonial people to overthrow that rule could naturally re-
sult in the realization of the human rights of all colonial people with no sub-
traction of the rights of any one including the colonizers zo) 
For the absence of emphasis on or declaration of rights in India other reasons 
such as the presumption that rights are always with the people given to them by 
the supreme authority in the world,21l that the rights were never lost therefore they 
did not require a reclamation through declaration,22) that India never produced 
absolute rulers of the type the West did,23) that the Indian tradition taught to live 
in harmony where there was no conflict of interests as presumed under a system of 
rights,24) are also given. Interestingly a move is afoot even in the West to have a 
Universal Declaration of Human Responsibilities on the lines of Universal 
Declaration of Human Rights.25) 
19) Dieter Conrad, Schwierigkeiten beim Schreiben der Wahrheit— ein Brief Gandhis zur Universalen 
Menschenrechtsdeklaration der UN, in Dieter Conrad, Zwishen den Traditioned〇.Luett & M. i>. Singh 
eds., 1999). 
20)・See Gandhi's leter of 25 May 1947 addressed to the Director-General of Unesco reproduced in 
Unesco, Human rights .18 (Allan Wingate, London, 1949) ; also in the same publication S. V. 
Puntambekar, The Hindu concept of human rights at 19f. 
21) See, John B. Carman, Duties and rights in Hindu society, 113, 126 in Leroy S. Rouner (ed.), 
Human rights and the world's religions (Notre Dame, 1988). 
22) See, Panikkar, above n. l at8. He says the Western declarations of rights such as of the 
United States or France are manifestos of liberation, "an insistence that rights previously denied 
now be .recognized." 
23) See, J. Duncan M. Derrett, Hindu law, in J. Duncan M. Derrett (ed.), An introduction to legal 
systems 80, 98-100. He says that as there were "no Indian counterparts of Hennery VIII" or of any 
other ruler and dharma was king over kings, which imposed on them the duty to uphold dharma 
by imposing the prescribed penalties on its violators, the occasion to demand rights never arose. 
24) See, Radhabinod Pal, The history of Hindu law 171 & 225 (Tagore Law Lectures Calcutta, 1958). 
25) See, Henry J. Steiner and Philip Alston, International human rights in context 35lff (OUP, rd ed., 
2000). 
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To deny the application of human rights in the Asian and other non-Western 
societies, it is also argued that they are community rather than individual based. 
In these societies, it is said, the individual is counted as part of the community 
and not an independent unit with an autonomous identity of ones own. It is 
argued that only J udeo-Christian heritage assigns a special position to the 
individual insofar as it regards individual to have been created in the image of 
God.26) Such a view of the individual m non-Western societies 1s not consistent 
with the view of individual at least in the Indian tradition and society. The 
ancient Indian scriptures attribute the creation of humans not just in God's image 
but conversion of God into two halves one male and another female who in course 
of time produced the entire humanity.27) It does not draw even the difference 
between the creation of male and female giving superiority to one over the other. 
The dominant traditional Indian philosophy, namely, the Vedanta is based on 
non-d叫 ism(advaita) between God and human being, rather his entire creation 
including al animate and inanimate objects, and therefore human being is a 
manifestation of God. As al beings are the manifestation of the same entity, not 
just its product, they must live in harmony. This is the message of the Indian 
tradition, which the Constitution calls "the rich heritage of our composite 
culture". 28l 
As the other Asian traditions have been very much influenced by the Indian 
tradition, their conception of rights and of the position of the individual in the 
society may not be very different. Even if at some point they seem to be varying, 
the current logic of human rights requires their harmonization in evolving a 
suitable model that takes into account these variations. Such model may be an 
improvement over the current one as well as of greater universal appeal.29l The 
cultural variations that have existed in different societies since time immemorial 
have also changed their colour and face in course of time through intercourse and 
exchange between different cultures. Cultures or human values are not fixed or 
static; they go on changing. Modern technology has brought different people so 
close to one another that many of the differences between them have been 
narrowed down to the extent of becoming invisible. Rejection of any idea of 
human rights today on the ground of cultural identities and values raises a 
suspicion of hiding some other motives such as creation or perpetuation of 
26) See Perry and Riter, above n. 7, particularly in the later at 84-87. 
27) The Manavadharmasastra says: "Dividing his own body, the Lord became half male and half 
female; with that (female) he produced Virag" (the first child). Se, G. Buehler, The Laws of 
Manu, 1.32 at 14 in F. Max Mueller (ed.), The sacred boks of the East, vol. XXV (OUP, 1886, 
reprinted Motilal Banarsidass, Delhi, 1964). 
28) Art. 51A (/). 
29) On this point se, inter alia, Yasuaki and Panikkar, above n. 1. 
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authoritative regime. Proponents of human rights, therefore, deny any Asian 
values that are opposed to human rights regime砂 Atleast I do not find any 
stumbling blocks in Indian tradition and culture to the idea of human rights 
though I agree that the idea should not be fossilized purely in its Western 
version. 31) 
India's struggle for independence 
Like every other society India may have through experiences and develop-
ments not shared by others. For well over one hundred years it was under British 
rule until 194 7. But it had started expressing its rejection of that rule even before 
it was formally established in 1858.32) Well before the closure of the century its 
leaders had started organizing movement for freedom and for the human rights.33) 
Firstly, they claimed that independence from British rule was their birthright and 
secondly, until that claim was met they asked for the same rights as the British 
had in Great Britain. In the light of the emergence of socialistic ideology and the 
acceptance of the concept of social welfare state from the middle of the nineteenth 
century in Great Britain and several other parts of Europe, the leaders of the 
independence movement also started demanding before the end of the nineteenth 
century for the positive rights of the people along with their negative rights. Thus, 
in the Constitutional Bill of Rights of 1895 along with the right to freedom of 
speech, assembly, etc they also demanded the right to free education.34) These 
demands were multiplied in the subsequent demands for constitutional reforms in 
the early twentieth century including in Mrs. Anie Besant's Constitutional Bill of 
1925, the Nehru Report on Constitutional Reforms in 1928, the Karachi 
Resolution of 1931 and the Sapru Report on the future constitution of India in 
1945. Finally, under the Cabinet Mission Plan of 1946 the British rulers accepted 
their demands and gave them the opportunity to make their constitution through 
their own elected Constituent Assembly (CA), which should have provision for a 
bil of rights.35) 
As the CA first met at the beginning of December 1946, it decided to appoint 
an Advisory Committee on the Constitution as envisaged by the Cabinet Mission 
Plan. Among the first tasks the Advisory Committee performed was the creation 
of Fundamental Rights Sub-committee with the responsibility of preparing a list of 
31) Rajani Kothari, Human rights—a movement in search of a theory, 5 Lokayan Bulletin 17 (1987). 
32) In 1957 there was an unsuccessful violent revolt against the British. 
33) The India National Congress, the political organization that ultimately led to freedom from 
British rule, was founded in 1885. 
34) See, Shiva Rao (ed.), The framing of India's Constitution, vol. I, p. 5 (IIPA, New Delhi, 1966). 
35) For details see ibid. 
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fundamental rights (FRs). Even before the declaration of independence, the Sub-
Committee produced its report on the FRs in the early part of 194 7. The most 
notable feature of the report was the inclusion of both the negative as well as the 
positive rights of the individual. However, it titled the former as justiciable and 
the later as non-justiciable rights.36) In course of time, with necessary adjustments 
and changes, the former became the FRs and the latter the Directive Principles of 
State Policy (DPs) in Parts III and IV respectively of the Constitution.37) 
Emphasising that this division was the making of the CA and not of the leaders of 
the independence movement who drew no distinction between the positive and 
negative obligations of the state, Granville Austin notes : 
The Fundamental Rights and Directive Principles had their roots deep in the 
struggle for independence. And they were included in the Constitution in the 
hope and expectation that one day the tree of true liberty would bloom in 
India, The Rights and Principles thus connect India's future, present and 
past, adding greatly to the significance of their inclusion in the Constitution, 
and giving strength to the pursuit of the social revolution in lndia.38) 
Fundamental rights and directive principles 
To mention briefly the scheme of the FRs and DPs, the former are included 
in Part III of the Constitution comprising Articles 12 to 35. They were originally 
divided into seven parts consisting of the right to equality, the right to freedom, 
the right against exploitation, the right to freedom of religion, the rights of the 
minorities, the right to property and the right to enforce the FRs. The right to 
property was deleted from the FRs in 1979 and placed in a new Article 300A. 
Interesting aspects of FRs for the present purpose are that some of them are 
available not only against the state but also against the private individuals or 
groups.39) Secondly, some of them impose positive obligations on the state to take 
affirmative actions for the realization of the rights of those, particularly the former 
untouchables and the aborigines designated as the Scheduled Castes (SCs) and the 
Scheduled Tribes (STs) respectively in the Constitution, who could not avail of 
them in the ordinary course and in the absence of such action.40) Finally, special 
care is bestowed upon religious and linguistic minorities.41) 
36) For details see id. vol. I, 2lf. 
37) See, Granville Austin, The Indian Constitution: cornerstone of a nation, 50ff. (Oxford, 1966). 
38) Id. at 50. 
39) See, e.g., articles 15 (2), 17, 23 & 24. 
40) See, e.g., articles 15(3) & (4) and 16 (4), (4A) & (4B). 
41) See, articles 29 and 30. 
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As regards the DPs, they are placed in Part IV of the Constitution comprising 
Articles 36 to 51.42) Their spirit is expressed in Art. 38, which reads : 
(I) The state shall strive to promote the welfare of the people by securing and 
protecting as effectively as it may a social order in which justice, social, 
economic and political, shall inform al the institutions of the national life. 
(2)・The State shall, in particular, strive to minimize the ineq叫 itiesin income, 
and endeavour to eliminate inequalities in status, facilities and opportunities, 
not only amongst individ叫 sbut also amongst groups of people residing in 
different areas or engaged in different vocations. 
The other DPs include right to adequate means of livelihood, equal pay for 
equal work, dis、tributionof ownership and control of material resources so as to 
best subserve the common good, operation of the economic system in a way that it 
does not result in the concentration of wealth and means of production to the 
common detriment, protection and development of children, free legal aid, right to 
work, education and public assistance, maternity relief, living wages, suitable 
conditions of work and a decent standard of life, free and compulsory education 
for children up to the age of fourteen years, promotion of educational and 
economic interests of SCs, STs, and other weaker sections of the people, raising 
the level of nutrition and standard of living and improving of public health, etc. 
In addition to the FRs and DPs, the Constitution has several provisions on 
the human rights providing for negative rights as well as for positive obligations. 
For example, the equal right of al to participate in the political process on the 
basis of adult franchise is provided in Articles 325 and 326 and the fairness of 
electoral process is ensured in Articles 324 to 329. Part XVI, comprising Articles 
330 to 342, makes special provisions for the representation of SCs, STs and the 
Anglo-Indians in the natio叫 Parliament・andState legislatures by reserving 
certain number of seats for them. It also makes provision for special educational 
grants and representation in certain state services for the Anglo-Indians and also 
for the SCs and STs in the state services.43) Other provisions in that part provide 
for elaborate machinery for the protection of the SCs, STs and other backward 
classes, including the appointment of commissions from time to time for the STs 
and other backward classes and a permanent national commission for al of 
them.44) Special safeguards and machinery is also provided for the linguistic 
42) National Commmission to Review the Working of the Constitution in its Report (Government of 
India, New Delhi, 2002) in paragraph 3.26.3 recommends that Part IV of the Constitution be 
-renamed as "Directive Principles of State Policy and Action." 
43) Articles 335-337. 
44) Articles 338-340. 
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minorities in Part XVII of the Constitution.45) For the better administration of the 
predominantly tribal areas special provisions are made in Articles 244 and 244A 
and in Schedules V and VI of the Constitution. Provision is also made for the 
appointment of a tribal welfare minister in some of the states回 Onthe same lines 
some amendments of the Constitution have. introduced special provisions for the 
SCs, STs, women and other weaker sections of the society. For example, Part 
IVA comprising Article 51A introduced in 1976 imposes certain Fundamental 
Duties (FDs) on the citizens which, among others, ensure dignity of women, 
common brotherhood among people and protection of environment. Parts IX and 
IXA, introduced in 1992, make special provisions for the representation, including 
in the chief executive positions, of the SCs, STs and women in the village 
Panchayats and the Municipalities respectively. Discussions have long been on an 
amendment of the Constitution to provide representation for women in the 
national parliament and the state legislatures.47) 
From this brief description of the elaborate provisions in the Constitution, it is 
clear that almost coinciding with the Universal Declaration of Human Rights and 
much before the ICCPR and the ICESCR, the Constitution of India had 
expressed al that is covered in those documents and more. The most notable 
aspect of the Constitution is ful recognition of the state's obligation to ensure 
human rights to everyone and not only to those who can make ful use of them. 
Interpretation and application of rights 
It is generally felt and admitted that the Constitution has not been able to 
achieve as much on the human rights front as was expected of it. There may be 
numerous reasons for it including the lack of adequate political will. But as a 
student of law when I examine the constitutional interpretation and application 
during the last over half a century I come to the conclusion that if there has been 
any lack of understanding the spirit of the Constitution and its makers, it has been 
more on the part of the lawyers and judges than on the part of the politicians. To 
take only two examples in this regard I may mention the cases of application of 
special obligation of the state to promote the social, economic and educational 
interests of the weaker sections of the society provided in one of the DPs and the 
distribution of economic resources of the society in such a way as to best serve the 
common good provided in another.48) In both the instances when the courts 
invalidated the state actions and legislations just after the commencement of the 
46) Article 164. 
47) See generally Sumita Ray, The Women Reservation Bil of India: a political movement towards 
eq叫 ityfor women, 13 Temp. Int'l & Comp. L.J. 52 (1999). 
48) Articles 46 and 39 (b) & (c), respectively. 
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Constitution making the DPs subordinate to the FRs, the provisional parliament, 
which was only the new name for the CA, amended the Constitution to ensure 
harmony between the FRs and the DPs.49) Later the Supreme Court also decided 
that harmony between the FRs and the DPs is one of the basic features of the 
Indian Constitution, which cannot be changed even by an amendment of the 
Constitution.50) Similarly, the land reforms sought to abolish the numerous 
intermediaries between the state and the tiler of the land, and the industrial and 
other economic regulations including nationalization of major resources of the 
society, which the courts invalidated on grounds of violation of individual's right 
to property, were saved and authorized by the provisional parliament by 
amending the Constitution印 Onthe issue of property, however, the controversy 
persisted until in 1979 the right to property was deleted from the FRs.52) It is not 
that the right to property is no more protected; it is argued that it is better 
protected than ever before.53) The relevant legislation on expropriation of property 
has also been so amended as to meet the international standards砂 Butthe 
message of the constitutional amendments is clear: the positive obligations of the 
state cannot be taken less seriously than its negative obligations and if at any 
point there appears any conflict between the two, it must be resolved by 
reconciling and harmonizing them so that both are effected without undermining 
the position of either. 
When after more than two decades of the commencement of the Constitution 
and positive state action it became clear that the position of the weaker sections of 
the society has not sufficiently improved, the state reinforced these measures from 
the middle of the seventies. By now the courts had also started upholding them. 
A major political doubt arose about the advisability of such measures when in 
1990 the Central Government implemented the recommendations of the backward 
class commission on the quota for the backward classes in the state jobs. 
Interestingly, when the then main opposition party in parliament won the 
elections a few months later, instead of withdrawing the disputed action of its 
49) See State of Madras v. Chmpakam Dorairajan, AIR 1951 SC 226 and the introduction of article 
15(4) by the Constitution (1st Amend.) Act, 1951. 
50) Minerva Mills Ltd. v. Union of India, AIR 1980 SC 1789. 
51) See Kameshwar Singh v. State, AIR 1951 Pat. 91, Charanjit Lal Chowdhury v. Union of India, AIR 
1951 SC 41 and the introduction of articles 31A and 31B by the Constitution (1st Amend.) Act, 
1951. 
52) The Constitution (4th Amendment) Act, 1978 deletion of article 31 and introduction of article 
300A. 
53) P. K. Tripathi, Right to property after forty-fourth amendment : better protected than ever 
before, 66 AIR Qournal) 49 (1980). 
54) Se, the Land Acquisition Act, 1894 and M. P. Singh, Expropriation in India, in G. M. Erasmus 
(ed.), Compensation for expropriation: a comparative study (Oxford, 190). 
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predecessor, it broadened its scope. The Supreme Court upheld the original action 
of the outgoing government but invalidated the broadened version of it because it 
diluted the objective of positive obligation by giving favours to those who the 
Constitution did not intend to include within that obligation.55) Some aspects of 
the judgment, which were likely to be interpreted against the interest of the 
backward classes, particularly SCs and STs, were remedied by constitutional 
amendments砂 Whileon this issue the Supreme Court was for long going along 
the dominant understanding of the constitutional provisions and policy, pending 
mid-term elections to parliament in 1999, it gave at least two decisions, which 
were out of tune with the constitutional developments and against the constitution-
al commitment to the weakest sections of the society.57) After the elections 
Parliament again abrogated these decisions by suitably amending the 
Constitution.58) It has also extended the period of political representation for the 
SCs, STs and the Anglo-Indians until 2010砂 It is remarkable that the 
amendments were carried out unanimously. 
Apart from these two areas, which involved the balancing of the so called civil 
and political rights on the one hand and of the social and economic rights on the 
other, the other notable development in human rights is the Supreme Court's 
widening approach to fundamental rights, particularly the right to life under 
Article 21 since 1978. In Francis Coralie Mullin the Court held : 
We think the right to life includes the right to live with human dignity and al 
that goes along with it, namely, the bare necessaries of life such as adequate 
nutrition, clothing .and shelter over the head and facilities for reading, writing 
and expressing oneself in diverse forms, freely moving about and mixing and 
commingling with fel ow human beings. 60) 
Since then in a number of cases the Court has held that the right to life 
includes the right to clean environment,61) to health and Medicare,62) livelihood,63) 
55) See, Indra Sawhnり v.Union of India, AIR 1992 SC 477. 
56) See, the Constitution (77th Amend.) Act, 1995, s. 2 inserting cl. (4-A) in article 16 and the 
Constitution (81st Amend) Act, 2000, s. 2 inserting cl. (4-B) in article 16. 
57) See, Preeti Srivastava (Dr.) v. State of MP, (1999) 7 SCC 44 and Ajit Singh (I) v. State of Punjab, 
(1999) 7 sec 209. 
58) See, the Constitution (81 st Amend.) Act, 2000, s. 2 and the Constitution (85th Amend.) Act, 
2001, s. 2 amending cl. (4-A) of article 16 retrospectively wef 17 June 1995. 
59) See article 334 and the Constitution (79th Amend.) Act, 1999, s. 2. 
60) Francis Coralie v. Union Territory of Delhi, AIR 1981 SC 746, 753. 
61) See a large number of cases starting with RLEK v. State of UP, AIR 1987 SC 2426. 
62) See, e.g., Paschim Banga Khet Mzdoor Sarniりv.State of WB (1996) 4 SCC 37. 
63) Olga Tellis v. Bombay Municipal Corporation, AIR 1986 SC 180. 
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right to access to resources of livelihood,64) right to education,65) right to shelter66) 
and so on. Similarly under the concept of liberty it has evolved several rights for 
the accused persons such as speedy trial,67>free legal aid,68) good prison conditions 
and freedom from torture in custody,69>freedom from cruel and unus叫
punishment,70> etc. For the enforcement of these and many other rights the Court 
has also expanded the concept of locus standi or standing and permits any person 
having sufficient interest in the matter to invoke the jurisdictiort of the Court for 
the enforcement of the rights of those who cannot for any reasons, including social 
and economic, approach the Court.71> The Court can also take suo motu action on 
the basis of information received from newspaper reports or otherwise. 72) It also 
encourages writing letters to the Court on the violation of human rights and 
treating those letters as petitions for remedying such violations.73) It can also give 
any remedy in the matter that it considers appropriate including the restoration of 
status quo ante and payment of compensation.74) Consequently, social action 
groups and NGOs frequently approach the Supreme Court and the High Courts 
for the enforcement of human rights of the vulnerable sections of the society. Such 
actions quite often involve major issues such as positive action for environment 
protection and direction to stop the large projects having an injurious effect on the 
rights of the people such as displacement by the construction of big dams and the 
right to work and food.75> Thus barring the issues which involved the balancing of 
conflicting rights mentioned in the beginning of this section, the courts have been 
playing an important role in the creation of a human rights culture. It is notable 
that the state has not resented courts'expansion of human rights. It has rather 
supported them as it recently did, for example, by incorporating court created 
right to education into the Constitution by an amendment.76) 
64) State of H.P. v. Urned Ram, AIR 1986 SC 847. 
65) Unni・Krishnan V. State of AP, (1993) 1 sec 645. 
6) Gauri Shankar V. Union of India, (1994) 6 sec 349. 
67) See, catena of cases starting with Hussainara Khatoon v. Home Secretary, Bihar, AIR 1979 SC 1369. 
68) M H Hoskot v. State of Maharashtra, AIR 1978 SC 1548 and several other later cases. 
69) Se, several cases starting with Sunil Batra v. Delhi Administration, AIR 1978 SC 1675. 
70) Parmanand Katara V. Union of India,・(1995) 3 sec 248. 
71) Se, S. P. Gupta v. Union of India, AIR 1982 SC 149 and Bandhua mukti Morcha v. Union of India, 
AIR 1984 SC 802. 
72) M C Mehta v. Union of India, AIR 1987 SC 1086. 
73) Ibid. 
74) Ibid. 
75) Se, e.g., Narmada Bachao Andolan v. Union of India, (2000) 10 SCC 664. 
76) The Constitution (86th Amend.) Act 2002 inserting article 21A. The amendment also inserts a 
fundamental duty in clause (k) of article 51A to provide opportunities for education to children 
between the age of six and fourteen years. 
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The state has also been consistently taking legislative and administrative 
measures for the realization of the rights of the large sections of the society 
comprising weaker sections such as SCs, STs, backward classes and women. 
Legislations like the Civil Rights Act 1955, Eq叫 RemunerationAct, 1975, 
Bonded Labour System (Abolition) Act, 1976, Contract Labour Act, 1976, the 
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989, 
Indecent Representation of Women Act, 1989, Prohibition of Man叫 Scavanging
Act, 1993 and host of other legislations in support of the rights of the weaker 
sections of the society have been enacted. 
For effective safeguard, enforcement and realization of human rights of al and 
especially of the vulnerable sections of the society, the state has also established a 
few commissions. Among them are the National Commission for Women, the 
National Commission for Minorities, the National Commission and State 
Commissions for Backward Classes, the National Commission for the SCs and STs 
and finally, the National and State Commissions for Human Rights. While the 
other commission are for the specific purposes for which they are created, the 
National and State Commissions for Human Rights take care of the general 
enforcement and realization of the human rights in al walks of life. These 
commissions have wide powers of enquiries and investigations of the violations of 
human rights and of making necessary recommendations including the recom-
mendations for interim relief and monitory compensation. They also undertake 
human rights education and awareness programmes under which human rights 
courses have been introduced in the universities, particularly in the law faculties. 
The Commissions also collaborates with NGOs in promoting and protecting the 
human rights. The recommendations of these commissions are taken seriously and 
generally implemented by the governments. 
As regards the international arena, India is a signatory to most of the 
international declarations, conventions and covenants on human rights, including 
in particular the Universal Declaration of Human Rights and the ICCPR and 
ICESCR. Although as a general rule the international law does not prevail over 
the national law, in the arena of human rights the courts have repeatedly held that 
unless there is anything to the contrary in the national law, the international 
standards of human rights apply and are part of the law of the land.77l 
Summing up 
To sum up this brief version of human rights in India, I would like to 
77) See, e.g., Visakha v. State of Rajasthan, AIR 1997 SC 3011 ; D K Basu v. State of West Bengal, AIR 
1997 SC 610. Compare the position in Japan : Yuji lwasawa, International laむ， humanrights, / 
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emphasise that in spite of the claim of universality of the human rights, their 
perspective may differ in each society. During the colonial rule India had 
experienced the lack of recognition of negative obligations of the state and reliance 
of the state on the privileged sections of the society including the princes, feudal 
lords, property owners, high caste or class of people. These sections of the society 
had a hold on its vast resources without regard to the interests of the masses. The 
leaders of the independence movement were fully aware of the enormous inequities 
and injustices in the society some of which existed even before the colonial rule 
but other were either created or perpetuated by it. Their struggle for independ-
ence was not merely for freedom from the colonial rule but also for the removal of 
the existing inequities and injustices. On the attainment of independence in 1947 
they had the choice to achieve their goal either by authoritarian rule or through 
the rule of law and constitutionalism of the Western style. Consciously and after 
due deliberation they decided in favour of the latter. But they knew well that the 
conditions in India were not the same or similar as in the West. Therefore, they 
could not leave the individual and his enterprise unregulated. For that would 
have amounted to perpetuation of existing inequities and injustices in the society 
at the cost of denial of the very basic human rights of its vast masses. It is for 
that reason that they gave as much importance to the positive obligations of the 
state as to the negative. They required the state not only not to violate the civil 
and political rights of the people but also to take affirmative action for the 
realization of social and economic rights necessary for the enjoyment of the former. 
Had they not done so the Constitution and the rule of law on which it is based 
and which it promotes would have failed even before take of. At the time of the 
adoption of the Constitution the Chairman of the Drafting Committee of the 
Constitution, Dr Ambedkar, had warned the CA that the political democracy 
envisaged in the Constitution could not last long if the economic and social 
democracy were not brought about.78) 
It is this aspect of the human rights, which dominated the Constitution 
making in India and in my view requires dominating until the goal of social and 
economic democracy is achieved. That is the reason that India emphasizes on the 
social and economic rights as much as on the civil and political rights in the 
international arena as in the national. We al acknowledge that one of the major 
goals of human rights, repeatedly mentioned in the international documents, is 
maintenance of international peace. We also acknowledge that poverty anywhere 
on earth is a threat to peace everywhere. If it is so, the human rights must ensure 
removal of poverty everywhere. At the national level India is trying its best to 
'>.and Japanese law (Oxford, 1998). 
78) See, Shiva Rao, above n. 34, vol. IV, 943. 
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remove the poverty of its masses through affirmative action consistent with the 
civil and political rights of the people. At the international level also it has been 
arguing for it. Therefore, it supports rights like the right to development of al 
people on the globe. It is expected that the developed nations appreciate the 
international concern in this regard. They must take care that the political and 
economic policies are so oriented that at least the most basic rights such as basic 
necessities of life for people everywhere are realized.79) India's argument in this 
~egard is not merely utilitarian; it is an argument of justice as much in the 
mternational arena as in the national. I believe the average enlightened Indian 
lives by the ideal of its age-old philosophy of Sarve Bhavantu Sukhinah, Sarve santu 
niramaya. Let there be happiness everywhere. Let no one suffer from want. 
79) See, Baxi, n. 1 above. 
